UNIVERSITY OF CALIFORNIA, BERKELEY 


BEUZUV -aUTS -IRTOIE •LOS^IOHUa • HEHCED • lir.TI«n« •SUJDIElK' • SAW Fltwasco 


RESIDENTIAL AND STUDENT SERVICE PROQRAMS 
2610 CH/\NNING WAY A2372 
DERKEIxr. CfUJFORNIA 94720>2272 



January 31,2013 


Mr. James Kohlstedt 
Career Painter 


Dear Mr. Kohlstedt: 

In accordance with the Univershv of Californi 


Article 19, this is to advise you that you will be dismissed 
Rom employment effective February 15,2013. This action is based on tlie following incidents and 
behaviors: 

• Your violation of University and RSSP Policy concerning sexual harassment; 

• Your violation of the University Violence in the Workplace Policy 

• Your violation of HOME policy concerning your use of university time; 

• Your violation of HOME and University policy concerning inappropriate use of 
University property. 

BACKGROUND 


The Housing and Operations Maintenance and Environment (HOMe) is a department within the 
Residential and Student Services Programs (RSSP), an auxiliary of the University of California, Berkeley 
(UCB or Univereity). You have worked at the University since September 1999 and as a full-time painter 
since 2005 (Job description. Attachment 1). 

As of September 2012, you were responsible for painting vacant student apartments primarily at 
University Village. University Village is a student housing development in Albany, California that 
houses mostly families. You received yo 
assigned you specific apartments to paint. 


on the day before you began painting a 


specinc apartment an 




EVENTS LEADING TO INVESTIGATION 

O n September 18.2012. Title DC Compli ance Officer Denise Oldham received a call fro 

about a complaint from two temporary employees. The 
employees stated that, on Friday, September 14,2012, they had entered a vacant apartment at University 







Village and observed you mounling from behind an unidentified woman in what looked like a sexual act 
during woric hours. Aether woman, topless with white paint markings on her upper body, was also 
observed in the same area of the apartment 

Due to the serious nature of the allegations you were placed mi paid investigative leave effective 
September 20,2012 (Attachinent 2). 


attached (Attachment 3). The investigators interviewed you on September 26,2012, and November 16, 

2012. During the inves Hp»Hnn w mi werert 

I and accompanied, at your request,! 




Theiw^ mtors interviewed other witnesses includini 
investigation. 


This action is based on the findings of that 
mawvAKT pfif. ES OF COWDPCT 


• University and RSSP/HOME sexual harassment policy 

• HOME policy concerning use of unhreist^ time 

• HOME Reflect arad Civility policy 

• HOME and University VIotence in the Workplace policy 

• HOME and Univeraty policy concerning use of University property 


SUMMARY ACmiTNT OF At JjaSATWlNS 


On Tuesday. Seotembe i Iff ninii i 

Jto rqrait an incident that they had witnessed on Friday, 
linitially asked the two mentomita down wdut they had seem&di wrote 
toum^ery brief statement included in Attadunent 3). Hl^lthen spoke fiulher to^^^and 
to gather mme details. 

According to ^^^^l^^^^^^^^^lstated that between 2:30 and 3:00 p.ni. on Friday September 
14 iheyjfmyp vacant unit No. 140>749, a second-floor apartment tfaa^^gbeiog prepared for new 
teoants^^l opened the door and entered the apartment in front of^Hjl. Both of them saw you and 
two other peo^e in the apartment They described one personas a yt^^^ut woman (early 20s) with 
short blond hairwbo was naked fiom the waist up. The wo^^^w^^^m^raoss from the front (k>or, 
holding a paint roller in one hand. She thnidly said hello to||^HH||HH|||waving slightly with her 
other hand. 



_ | fiirtheriiq)ottedtr^^^B*hat they, saw you kneeling on the floor and appearing to 

mount another fomue peisoiL explained that you irare otherw^^Iotted^^^Dpared to wiflidraw 
from the other person and cover your genitala a second or two opened the door. 

Both described body motkins Ityyou that indicated you and the perstm in front ofhim were sexually 
aroused, if not in a sexual act Because your back was to tbe dom; they did not see your genitals; but when 
made gestures showing you may have mthdrawn and coveted your genitals or 'zipped' up. 
^^Pldesotibed that, upon heatiMtodoor open, you and the other person immediately ran into the 
hallway, toward the Idtdien aiea^^l said tfaty ran‘like a flash” and be dU not get a good look at the 







other person^but noted she was dark-haired, and appeared to be holding clothing asshcian out of the 

slighdy obscured, as be was standing behind^^l in the doorway, 
and did not have as clear a view of you and the other person as he did of the blond topless woman 
standing to the right 



loth described that after witnessing this scene they backed out of the doorway ] 
looiTand they turned to leave. After descending a few stairs, they st ated that you opened th e 
fro^^or and told them something like, "Obviously the apartment's not ready.” ||||||||f||j|||||||told 
^^^that they did not see you during the rest of that day . They c locked ou t and left fo r the day at the 


normal time, about 3.4S p.m. At the end of his 5lii4||H|||HHH^|vvent^^^^^|to do 
paperwork, according to the end-of-day routine. Wheiitli^leOothmen stated separately that they 
recalled seeing your University van still parked in fi^ont of the buildineh^40. It was ecnlained that one 
could easily see that building from the parking Io^ianydjacenyc||H^|where thef"^ 
complete their paperwork at the e nd of the day. BBBBBBsaid they left about 10 minutes ear ly 
that day, and also commented 


Unable to complete their work that Friday, they returned to work in the same apartment on Monday, 
SeptembeM7^0I2Jjhe^evreturae^ apartment no. 140-749 that afternoon for another attempt at 

the apartment to be “a complete mess.” He said it was 
norm tnat state when tbey'asroa it mid-aftemoon on the previous Friday. He described that there were 
food containers and wrappers all over the floor and that the toilet was blocked with more wrappers and 
with feces. 


^^^^I^^^Bstated ^at when they came to work on Monday, September 17, 2012, they separately 
saw you at morning check^^^th oftlienn^ependeotly observed that you first acted "like nothing ever 
happened." later that da^H^noldlUm that heha^n subsequent encounter with you later that 
September 17 morning anerthe check-in when he^^^Hhad seen you make a “zipped lips” gesture to 
him, seemingly to refer to what bad been witnessed tn^r^ous Friday, implying that be should not tell 
anyone. 


The following day, Tuesday, September IS, 2012mH||||Uim^|found a happy face spray-painted 
on their work vehicle, which they believe you did tomtunidat^hemand keep them from reporting the 
previous Friday incident they had wimessed. 


YOUR RESPONSES TO THE ALLEGATIOWS 

You were interviewed on September 26,2012. Follow-up emails were received fiom you on October 3 
and 12. You were again interviewed on November 14,2012, to obtain further follow-up responses from 
you concerning other witness’ statements in the investigation. 


You denied any sexual activity, said that the all^ations were “totally out of the blue," “completely not 
true,” and that this ws r case of people “making up lies". You stated that the women in the apartment 


were in fact 



^ _ You indicated that you have had many visi ts to the workplace fro m 

_overtime, and that such visits were sanctioned specifically by a| 

in the Department 



When asked to provide photographs of the persons you rqiresented as having been in the apartment on 
Septembtf 14, you at first refused to provide them; subsequently you provided them. Later in the 
investigation, when asked for any information by which the investigators could contact them and obtain 
statements, you declined, stating it was "not necessary,” and that you did not want to “drag them into it.” 










The persons you said were you^^^^^^^^Bwere portrayed as standing around in the apaitnient 
for at least two hours unthout any place to sit, while you were all^edly punting. You said th^ were 
dressed nicely, as 1h^ had been job bunting eulier that day, and that they spent time laughing and 
gjggUng and applying makeup in die bathroom. You did not recall specifically the blocked toilet, but 
indicated that it is your habit to leave food and wrappers around from breakfast and lunch while you have 
been wotking. You said that some of the mess was in the apartment before you arrived. 

The reporting witnesses were portn^ed by you as motivated to report the infrumation so that you would 
be fried and that one of them could then obtain permanent employment through your termination. 


You admitted fo palntirtg the happy face on the work truck ol_ 

practical joke m reqsonse to one of them tapmg a McDonald's toy doll ontorourtouck 
both men denied doin^. You denied making any “zipped lips” gesture ^ j||||||||||| 



but said it was a 
antennae (which 


In addition ti 
prqraringthi 


OTHER WITOTSS PffORMATIOW 

the investigators interviewed the following witnesses in 



^_____ led that it was 

not cmnmon or an approved practice tor members ot the public [i.e., non-Universi^ friends or fomily 
members] to enter worksites where employees were painting or making repairs. 

HHHHHHOnterviewed October 1, November 14,20I2):^^^|stated that he discovered 
you at another apartment a woman apprommately six weeks before the September 14 incident At 

that time, be reminded you ato^^^uofaibhion against allowing non-University friends or fomily 
members enter the work site^^^|naai^ that it was a common practice to have relatives and friends 
at wmku^tepaintiu as you claimiHjjjH^dso commented that it would not have been a good strategy 
to try to get you m trouble in order to obtaio a job, given that the woricers employed 
in the Trades are all close and would know what bad potentially occurred and be resentfid if they believed 
that was the two men’s motivatioiL Further, other temporary woikers with longer UmvOTity work biskxy 
and time would have potentially been ahead of them in line to ciblain employment^m||oommented. 

Onterview^^vember IS, 2012): (Job Title) The investigator^ed^^^^labout 
' preytous^^aience witiP|H|||[ui 2010, in response to your allegation tbatii^Hwas not a reliable 
witness. ' 




FINDINGS OF INVESTIGATION 

According to tiie investigation report; the investigators did not find your re^onses cred ible, mmI 
1 that it was more likely than not that you engaged in the actions as reported 



Violation of useofPniversity Property 










Also the activities detailed in the investigatioa, delineated fully m the attadied report (Attachment 3), 
showed that you violated HOME policy concerning the use of university property. You used the vacant 
propeity for personal activities of a sexual nature allowed non>University employees to be present for a 
long period of time at least in the afternoon of September 14,2012 and Ihtered and misused the premises 
leaving a clogged toilet and other trash all over the unit. This was done either directly by yourself and/or 
by the unauthorized persons present at the apartment with you. You also defoced University property by 
painting the happy &ce aa tte workers’ university vehicle. Given the strength and connstency of the 
witness statements over the course of the investigatioo, your accounting of your time and your responses 
to the statements of the witnesses are not believable. Your actions violated HOME policy (Handbook 
Page 10, attachment 3), and opened the Ihiiversity to possible liability should the third parties get injured 
at a work site.. 


Viohilion of use of Pniversitv lime 

Also, the investigators report showed that there was a violation of the HOME polity regarding the use of 
paid university time. You were engaged in non-work sexual activity with two persons in the vacant 
apartment, for some period of time at least in the afternoon of Septemher 14. At a minimi im, you misused 
several hours of university time for which you were paid, but you were not perfotmii^ your awigiwH 
duties. You did nottiuthfoUy account for yom time that day, and clearly minised University time for 
personal non-work purposes. See HOME Handbook Page 9, Time Recording, Page 8 Unwarranted 
extension of meals or rest periods (Attachment 5). 

Violation of Respect and Civility Policy. Violence in the Workplace Policy 

Yoma^^ in making a “zipped lips” gesture to||||H[and painting a happy foce on th^||H||||| 
mH| work truck on Monday September 17,^meround to be infimirfaring bullying and harassing 
actions towards the witnesses. Those actions are prohibited under the policies, aixl by th^ nature were 
found to be violations both ofthe HOME Reqiect and Civility Policy, and the Violence In the WocIq>lace 
Pdicy. They also were ftnuid to be violadoos of die Sexual Harassment policy, discussed below. 

VioUtioo of Sei uaJ Haressment Policy 

The investigation report further finds that there was a violation of the Uiuversity and HOME sexual 
harassment policy, given die impact of the bdiavior the two witnesses walked in and viewed. They 
concluded t^ die witnesses* statementsandcontinuity of thdr accounts were credible, and that yours 
were not Therefore^ the investigafors determine that it is more likely than not that you engaged in sexual 
activity with two unidentified people in a vacant University Village apartment on Septemher 14,2012. 

The investigators concluded that even if the zipped lips gesture and h^py ftme incident had been 
misinteipieted or misunderstood ly the complahiants, the single graphic sexual encounter stands alone as 
an act so serious and offensive in die context of die workplace, that it would constitute an objectivdy 
offensive working environment fix-any employee regardless of sex male or female). They fiiund that 

no reasonable person would eiqiect, during work hours and on woik premises, to walk in on a co-worker 
otgaged in a sexual activity. The investigators therefore determined that your sexual activity with two 
unidentified people in a vacamUmvasj^VUIue apartment on September 14,2012 created a sexually 
hostOe work environment forHU^HHHHln violatioa of the UC Polity on Sexual Huassment 


CONCLUSION 


The evidence has been evaluated as a whole and considenition given to your account of the events. Based 
on the evidence, I conclude that* 


Your explanation of your conduct on September 14th is inconsistent with that of the witnesses. Given 
the consistency and specificity of the witnesses* reports^ your accounting of your time and conduct is 
found not credible. While you stated you had arrived at UVA in the morning and were allegedly painting 
all day, it was r^orted by the witnesses that you were not painting in the afiemoon when they discovered 
you in the vacant apartment with two women at approximately 2:30 p.m. Given the activities rqioited by 
the witnesses, you obviously had been there for some time previously wttii the womea Your car remained 
at the site unffl at least 3:45, close to the end of the work day. While scheduled and paid on the clock at 
the work rite, you were not working from at least 1:30 until likely after 3:45, a minimum 2 hours and IS 
minutes of not doing University work, and probably longer. You were not conducting work business at 
the work site, and did not have appro^ for any deviations fiom your schedule that 


Your assertions concerning the motives of the r^orting witnessea^^^^^^^^^^^ere not found to 
be credible It was not finmd that there was any likely motivation for them to have fobricated their nqtort, 
cspedally one based ram^nterest in disciediting you so that one could get your job. Your tiirther 
assertions concemin^|H|[l8dc of credibtli^ due to an issue be raised apprmdmately twoyeara before 

jmsalao not ftnmdtoDeTOGa. Youraccountingtiiattiietwo women who were there were HlBi 

HH was not validated, not credible, and an qip arent fhbrication in direct contrast to the q[iecific 
r^orts made by the witne 



In summary, you did not sufBciently account for your time that day and nusused University time for 
personal, non-work purposes. See HOME Handbook Page 9, Time ReconOng, Page B Unwarranted 
extension of meals or test periods. By taking non-Univerrity employees into the vacant qurtment, you 
also violated HOMe polity ^iandbook, page 10) by misusiog the Univetsrty properly, ^ven your 
inappropriate actions inride the apartment, and the condition the apartment was left ia Your actions 
plac^ ^ University in a situation where it could be liable had an injury occurred at the property. You 
violated both the sexual harassment policy, the violence in the wmkplace policy, and the Reject and 
Civility policy by your actions on September 14, and in the followirig week against tiie empirqrees who 
had observed and reported those actions. 


Based on the evidence^ we conclude that your actions in total were an Regions violation of policies, and 
do not warrant you remaining as an employee for the Univority. 


EMPLOYMENT ACTION 


Therefore in accordance with University of Califomii 



you are beir^ dismissed effective February IS, 


2013. 


You have the right to respond to this Notice either orally or in writing, within 6fteen(15) calenda r days of 
the issuance of this letter, bv February 14.2012. Please direct vour response 

_ “g way, 

Bcrkelty,CA94720. 




Attadimeat 1 Job Description, Painter 
Attachment 2 Januaiy, 2013 Investigative report 

Attachment 3 RSSP^OME Employee Handbook poll^ concerning university property. 

Attachment 4 University and RSSP/HOME Sexual harassment poU^ 

Attachment 5 RSSP/HOME poIi<ty regarding use of University time; Unwarranted extension of meals 
rest periods 

Attadunent 6 RSSP/HOME Respect and Civility Policy 
Atiachment 7 RSSP/HOME Violence in the Workplace policies 
Attadiment 8 Proof of Service 


cc: Employee Personnel Fite (with attachments) 
Payroll File (with attachments) 



uNivERsrry of California, Berkeley 
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OFFICE OF THE ASSOCIATE VICE CHANCELLOR 
RESIDEKTIAL AND STUDENT SERVICE PROGRAMS 
IfilOCHANNINOWAY 
BERKELEY. CALIFORNIA «720'2272 



SAMTADAXEAEA • SAKTACIUJE 


April 3,2013 


director, 1 
R 5 SP 


ousing Operations Maintenance & Environment (HOME) 


RE: Notice of Intent to Dismiss-James Kohlstcdt 


This is a summary of my findings and my recommendation for final decision regarding the Notice of 
Intent to Dismiss for HOME painter James Kohlstedt. 

Background 

Mr. Kohlstedt was served a Notice of Intent to Dismiss on January 31,2013 for violating a number of 
diHerent UC, RSSP, and HOME policies, specifically policies concerning, sexual harassment, violence in 
the workplace, use of university time, and inappropriate use of University property. 

Une^thMr. Kohlstedt, 

^^■on March 11,2013. During our meeting, Mr. Kohlstedt said he did not receive the "In tent to 
Dismi^letter with accompanying documen^hrougl^^ mail but received a copy through^^| 

I asked if the address on the letterwas the correct address and Mr. Kohlstedt 
stated it was correct. 


1 asked Mr. Kohlstedt if he understood the purpose of the review meeting and he stated he did. I asked if 
he reviewed the documents regarding his situation and he stated he had. 

The Review 


Mr. Kohlstedt began by saying he was "surprised'* by the Intent to Dismiss from RSSP and said that he 
was a "lon^ineetnglojpe" andthaUbecase was based on “hearsay" and possibly “bias" froj 

Mr. Kohlstedt went on to say that it was “their 


land I 
I word against his". 




I asked Mr. Kohlstedt to describe the events that transpired on September 14,2012 in the apartment in 
UVA and be reported the following; 


1. 


2. 


3 - 



Accordin^^ohlstedt, the two women in the apartment with him were his | _ 

ondH^^^I. He later explained that the two had asked for a ride home and were walting~ 
for Mr. Kohlstedt to finish work and drive them home. 

Contean' to the investigative report, Mr. Kohlstedt said that only one of the two 



_saw him in the 

not there at the apartment door when 


* me to the door of the apartro ent occupied by Kohlstedt and ODly| 

. According to Mr. KohIstedt| 
viewed Mr. Kohlstedt. 
edt recalls the apartment being very messy when he arrived to begin painting and this 
delayed his painting work that day as he bad to dean up first and he also had to point basdioards 
in the apartment. 








f Kobbtedt 
Page! 


IntEol to Obmbs Recommendation 


April 3,2013 


The Investigation 


IBt there wflg"er 


u OU 1 

and they were wiDing to p°roWde stetem?spokeniS bSthHlSillli 
provided would be concMo a . the investigation of his rncj> ^ I informed Mr* 

Recommendation 

SSSpSS®3i£~~& 

thorough. suiBciSt! Jd 

gnificont and do not waSnthta remaining a VcS^oy^ *®**°‘^ ^ 


r «iiuttna55iQg to h m 

Iwas invited to the inv«tiEatiw ml?- 

f asked her to come" m«tmg and he replied. “i 




Koblstedl latent to Dismiss Recommendation 
Page 3 


April 3,2013 


Sincerely, 

















Dismiss Recommendittlon 


April 3.2013 



No Response received from Kohlstedt 


■ Original Message- 


Subject:Re: Contact info 

Date ; Wed, 20 Mar 2013 12:39:57 ■[ 

Organization:RSSP, University of California. Berkeley 
To! 



James; 


I'm pmg to complete my recommendation regarding the Intent to Dismiss for you by the end of this 
week. When you called Monday, you mentioned that your attorney would be sending something 
regarding your case. Has this occurred? I will need to receive any documents you want considered in my 
review by 5pm, Thursday, March 21. ^ 


Also, you ment ioned durin 
current address, 



jeive the Intent to Dismiss by mail. Is your 


Thank you. 






UNIVERSITY OF CALIFORNIA, BERKELEY 


BEHKajIV • BAVtS • IKVINE • l.«W AfKELtS • MUCED • MVEUmC < SA»/ DECO • SAN fKANOSCO 


REStDEiNTlAL AND STUDENT SERVICE PROGRAMS 
2610 CHANNINC WAY #2272 
BERKELEY, CAUFOBNIA 94720 2272 



SANTABAABARA • 5ANTAGIUZ 


April 18,2013 

Mr. James Kohlstedt 
Career Painter 



Dear Mr, Kohlstedt: 


On Januaiy 3 ^ 1.2013 you were issued a notice ofintentto dismiss you from University employment Following that letter 
you Subsequently on March 11 , 2013 , a review was conducted and I have received Skelly 

f5p0f( summonzing thst niccting. The report is sttBched for your review. 

After considemg the facts you presented in your hearing and reviewing the facts of this case, it is levieweiH 
recommendation to move forward with your dismissal, specifically for violating UC Policies concerning se* 
violence in the workplace, use of university time, and inappropriate use of University property. 

Consequently, in accordance with Article 19 of thi 
Agreement, this is to confirm your dismissal from 
violation of UC Policies.. 



laiassment, 



This dismissal is due to 


You may review the UCj^^^^^f Agreement for your possible appeal rights. 
Sincerely,_ 


Attachments: Skelly Review Report 
Proof of Service 


Cc: Employee Personnel File 

Payroll File 





3f __ 

C^rtfi/'enc^ Aztf'_ 

^^& €d ':^„^fkoU_:jii/^ _ 4^^}t^4>h>^__pjf_ _ 

Jsm.eS—l^plibd'i^k. ^ :/4 OUi)/^ :J^ oP 

TElLpgf^e/. tS_ kpiladdis^. 'ikt \J^mi^(/Zq^ ^ 









